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PRESIDENT'S MESSAGE
Elizabeth Bourns, President, OMHRA
In September 2013 when I became President, I had five
simple goals: enhance our reputation as the voice of
municipal human resources, ensure the financial viability of
OMHRA, increase our membership, expand our
sponsorships and partnerships, and increase the
participation of members in all aspects of our OMHRA work.
As I leave this role, I am delighted that the commitment and
creativity of the OMHRA board, staff and members have
moved these goals to achievements. Thanks to all of you!
The policy and emerging issues section of our annual report
highlights the role OMHRA has played with OMERS, AMO,
the Province, the ESSC and other municipally based
organizations in advocating for excellence in municipal
human resources practice. Our balance sheet attests to the
business acuity of board and staff, and the growing number
of sponsors and partnerships that support our mission;
partner in our research and communication and contribute
substantially in expertise and resources to sustain our
educational activities. Our membership numbers,
attendance at events and satisfaction with our services, are
increasing. This year, we used teleconferences to tap into
the expertise of so many more of our members and to
respond to their need for connections and answers on
matters of importance.
OMHRA gains strength and reputation from an active and
engaged membership. As Past President, I want to support
the Board of Directors by engaging more and more OMHRA
members in our research, advocacy and identification and
response to emerging issues. I want the perspectives of all
municipalities evident in the OMHRA voice. I want to draw on
the insight, expertise and interests of our members to enrich
our human resource practice. Particularly, yours!
Finding the time to volunteer is tough when we have ‘day
jobs’ that take over our early mornings, late nights and, all
too often, our weekends. We strive to find that point of harmony between our work and personal lives.
Sometimes the last thing we want to do is “more HR”. Think of your engagement in OMHRA – be it as an
OMHRA representative at a meeting, sitting on a panel, participating on a conference call or working on a
committee as another opportunity to enrich your practice, and invest in your leadership and strengthen
municipalities. It won’t take much time and it won’t hurt a bit.
Don’t wait for me to call you; tell me how you want to be involved. Chat with me at Fern!
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MESSAGE FROM THE EXECUTIVE DIRECTOR
Chrissy Shannon, Executive Director, OMHRA
I hope you enjoyed your summer…it’s hard to believe it’s over! With the end of summer comes our Fall
Conference, which is being held September 16 – 18th at Fern Resort in Orillia. This is a popular venue
for OMHRA members and sponsors, and our numbers reflect that – we hope you are able to attend. Our
Annual Business Meeting will be held at the conference at 1pm on Thursday, Sept. 17th. If you are
attending the conference you should have received an email with a link to a conference attendee only
website to access important information and download the materials. If you have any questions, please
contact me at customerservice@omhra.ca.
We will be saying goodbye to three OMHRA Board members this fall. Rick Hulley, Tabitha Fischer, and
Lynn Georgeff have resigned their positions as Directors on the Board. I would like to thank all three of
them for their hard work and dedication to OMHRA. Rick was the Chair of the Accreditation Committee,
Tabitha was the Co-Chair of the Education Committee and Lynn was the Co-Chair of the E-services
Committee. Thanks to all of you, and you will be missed.
We are pleased to announce the winner of this year’s Terry Hallman Scholarship is Tristan Maya,
Granddaughter of Karen Arnold from the Township of Ramara. She will be attending Georgian College in
Barrie in January and will be taking the Business Administration - Human Resources Co-op program. The
scholarship will be presented at the Banquet at the Fall Conference.
OMHRA will be holding a one day session on The Future of Workplace Harassment and Mental Distress
Claims mid-late November. Please watch your email for further information on the date and location.
Also keep in mind our Spring Workshop will be held April 13-15, 2016 at the Hilton in Niagara Falls.
Happy fall to all!
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OMHRA 2015 FALL CONFERENCE – FERN RESORT IN ORILLIA

OMHRA Fall
Conference
September 16 – 18
The Annual General Meeting
will be held at lunch on
Thursday September 17,
2015

WANT TO BE A BETTER LEADER?
Audie McCarthy, President and CEO of Mohawk College Enterprise
In training organizations like Mohawk College Enterprise, we talk a lot about leadership. But what
exactly is it? What makes someone a leader?
Opinions vary on exactly what leadership is, but people know effective leadership when they see it. Great
leaders share certain traits that anyone can adopt to become more effective. These include honesty and
integrity. In fact, research shows that the top thing employees want from their leaders is integrity. Be fair
and treat everyone the way you would want to be treated.
Excellent communication skills are also essential to keep operations running smoothly and ensuring
everyone knows the organization's challenges, initiatives and objectives. Being approachable and
supportive are also important traits that help employees feel comfortable enough to take risks and set
new goals.
5 steps to being a great leader
1. Believe strongly in your vision and inspire your employees to do what it takes to get there. Move
mountains for your people. Clear away organizational roadblocks that constrain employees’
initiative.
2. Be decisive and make tough calls when needed.
3

FALL 2015

3. Take the time to recognize and reward employees. Also provide regular feedback and when
delivering criticism, include open discussion and help employees set goals.
4. Ensure everyone in the organization is provided with up-to-date information about the
organization’s goals, performance, successes and failures. Provide channels for two-way
communication between management and employees.
5. Create an environment where it is safe to take risks and to speak up. This will help employees to
succeed and help your whole organization reach your vision.
Mohawk College Enterprise is a business-to-business corporation established by Mohawk College to
prepare people and companies with the skills and expertise required to succeed in today's fast-paced
world. Through our expert trainers, we provide training and customized solutions with the latest
techniques and technology. Teaching performance management principles is part of our Future Ready
Leadership Program, a series of customized leadership training sessions held one day each month,
over eight months. This highly sought after program will help develop emerging leaders and provides;
critical thinking skills and valuable insight that will prepare and address organizational change
management. Audie McCarthy is president and CEO of MCE. For information, please contact Audie at
905-575-2525 or amccarthy@mcecor.com.
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CROSS BORDER HARMONIZATION – WORKPLACE HAZARDOUS
MATERIALS INFORMATION SYSTEM (WHMIS)
Jim Ogilvie, Public Services Health & Safety Association Consultant
On April 2, 2015, Ontario introduced the Strengthening and Improving Government Act, 2015 (Bill 85).
Proposed amendments mean a 2015 Workplace Hazardous Materials Information System (WHMIS).
WHMIS has aligned with the worldwide hazard communication system known as GHS – the Globally
Harmonized System of Classification and Labelling of Chemicals. The goal is to harmonize and mitigate
risks through better understanding across borders.
To ensure worker protection, employers must train workers about WHMIS 2015 as new labels and SDS’s
appear in workplaces. The Public Services Health and Safety Association are building an eLearning
training module to meet compliance legislation.
WHMIS is just one part of improving occupational Health and Safety as part of the government’s
economic plan for Ontario. The Public Services Health and Safety Association are working to provide
current training and education options on what some of these changes to regulation and standardization
involve and how they impact municipal operations.
What Changes?
The four cornerstones of WHMIS are Classification, Training, Labels and Material Safety Data Sheets
(MSDS). GHS is based on similar building blocks and will provide improved protection.
Classification Rules
GHS classification takes a “building block approach”. The three major hazard groups are: Health
Hazards, Physical Hazards and Environmental Hazards. Each of the hazard groups are divided into
classes. Classes may be divided further into categories and sub-categories for example:
Health Hazards Classes:
 Acute toxicity
 Reproductive toxicity
Physical Hazard Class examples are:
 Explosives
 Flammable gases
 Flammable aerosols
 Flammable liquids
 Flammable solids
Currently Canada is considering one Environmental Hazard Class:
 Hazardous to aquatic environment
Suppliers will need to examine products through a new set of classification rules (Hazardous Products
Regulation). The new system has less ambiguity with respect to the outcome of overexposures.
MSDS to SDS
In addition to changes in the classification system, GHS uses the words “Safety Data Sheet (SDS)”
rather than Material Safety Data Sheet (MSDS). Material Safety Data Sheet Requirements (WHMIS)
require 9 pieces of information whereas Safety Data Sheets (GHS) have 16 requirements.
1. Identification
2. Hazard identification
3. Composition information on ingredients
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4. First aid measures
5. Firefighting measures
6. Accidental release measures
7. Handling and storage
8. Exposure controls/Personal protection
9. Physical and chemical properties
10. Stability and reactivity
11. Toxicology information
12. Ecological information
13. Disposal consideration
14. Transport information
15. Regulatory information
16. Other information
Pictograms
GHS has 9 pictograms to classify and label chemicals:
 Flame: flammable, self-reactive, pyrophoric, self-heating, in contact with water, emits
flammable gases, organic peroxide
 Exclamation mark: irritation (skin or eyes), skin sensitisation, acute toxicity (harmful), specific
target organ toxicity (single exposure), hazardous to the ozone layer
 Health hazard: carcinogenicity, respiratory sensitization, reproductive toxicity, specific target
organ- single or repeated exposure, germ cell mutagenicity, aspiration hazard
 Skull and crossbones: acute toxicity (fatal or toxic)
 Exploding bomb: explosive, self-reactive, organic peroxide
 Flame over circle: oxidizer
 Corrosion: corrosive
 Gas Cylinder: gas under pressure
 Environment: hazardous to the aquatic environment (acute or long term).
How to Prepare?
Employers should continue to train workers on hazards and the safe use of products. While global
standardization will simplify hazard recognition, employees will need to be trained on both WHMIS and
GHS until the transition is complete.
More Information
A Webinar from The Public Services Health and Safety Association outlines moving from WHMIS to
GHS: http://bit.ly/1CsyWdL
GHS Symbols: http://bit.ly/1J55jUJ
Public Services Health & Safety Association (PSHSA) is funded by the Ontario Ministry of Labour and
works with Ontario’s Public and Broader Public Sector employers and workers, providing training,
consulting and resources to reduce workplace risks and prevent occupational injuries and illnesses.
Visit www.pshsa.ca for more information on WHMIS and other training courses. You will also find FREE
resources on our site and can find a Regional Consultant to further discuss your health and safety
workplace topics: https://www.pshsa.ca/consulting-support/find-your-consultant/
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PREPARING FOR THE ORPP: WHAT MUNICIPAL EMPLOYERS
NEED TO KNOW
Stephanie Kalinowski and Natasha Monkman, Hicks Morley Hamilton
Stewart Storie LLP
The Ontario Retirement Pension Plan (“ORPP”) is coming and all employers, including municipalities
and local boards need to start preparing for the additional payroll costs associated with participating
in the ORPP. In this article, we provide an overview of the ORPP and specifically, how it will affect
municipal employers.
The ORPP was first announced in the 2014 Ontario Budget as a major initiative to help address the
government's concerns around retirement income adequacy for middle income earners. Throughout
2014 and 2015, the Ontario government has worked to develop the legislative and regulatory
framework to support the implementation of the ORPP on January 1, 2017. The Ontario Retirement
Pension Plan Act, 2015 sets out certain "basic requirements" of the ORPP, and requires the ORPP
to:


be mandatory for eligible employees and eligible employers in Ontario;



have a maximum combined contribution rate of 3.8%, shared equally by employers and
employees (i.e., the employer contribution will be 1.9%);



apply to those employees, whose annual salary and wages exceed a yet-to-be determined
minimum threshold, who work in eligible employment in Ontario between 18 and 70 years of
age who do not participate in a "comparable workplace pension plan";



have a maximum earnings threshold for 2017 of $90,000 (adjusted to reflect increases in the
Year's Maximum Pensionable Earnings under the federal Canada Pension Plan between 2014
and 2017); and



pay indexed benefits, including survivor benefits, commencing at age 65, subject to the ability
to elect to start benefits as early as age 60 and as late as age 70.

Who Is Required to Participate in the ORPP?
On August 11, 2015, the Ontario government made an important announcement setting out highly
anticipated details regarding the ORPP. Of particular importance for municipal employers, the
government indicated that a defined benefit pension plan with an annual benefit accrual rate of at
least 0.5% of base salary will be a “comparable workplace pension plan”. If an employer provides a
comparable workplace pension plan, it will not be required to participate in the ORPP in respect of
those employees who are members of the comparable plan.
The government also announced that participation will be phased in over several years. Employers
who do not currently offer a pension will fall into the earlier implementation waves, as outlined below:


The first wave, commencing January 1, 2017, will be comprised of large employers with 500 or
more employees who do not, as of August 11, 2015, have a workplace pension plan;



The second wave, commencing January 1, 2018, is for medium employers of 50 to 499
employees who do not, as of August 11, 2015, have a workplace pension plan;



The third wave, commencing January 1, 2019, is for small employers with 50 or fewer
employees who do not, as of August 11, 2015, have a workplace pension plan;
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The fourth and final wave, commencing January 1, 2020, is for employers who, on August 11,
2015, offer a pension plan, whether or not it is comparable at that time and whether or not it
covers all employees.

The government indicated that contributions will be phased in over two to three years for the first
three waves. The full 3.8% combined employer-employee contribution rate will begin January 1, 2020
if the employer's pension plan does not by then meet the conditions to qualify as a comparable plan,
or for any employees that are not covered by the employer's comparable plan.
What Does This Mean For Municipal Employers?
The vast majority of municipalities and local boards participate in the Ontario Municipal Employers’
Retirement System (“OMERS”). OMERS provides defined benefits with an accrual rate exceeding
0.5% of base salary. Therefore, based on the government announcement, OMERS is expected to be
declared a comparable workplace pension plan. Municipal employers, to the extent that they
participate in OMERS, are anticipated to fall in the fourth wave. Therefore, beginning on January 1,
2020, municipal employees will be required to participate in either a comparable workplace pension
plan (such as OMERS) or the ORPP.
Based on the government announcement, municipal employers participating in OMERS will be
exempt from participating in the ORPP for all employees who participate in OMERS (e.g., full-time
employees and other than full-time employees who have elected to participate in OMERS). However,
any employees not participating in OMERS, including those who have signed waiver forms electing
not to enrol in OMERS, will be required to participate in the ORPP. Employees who are not yet
eligible to participate in OMERS will be required participate in the ORPP until they are eligible and
elect to participate in OMERS.
Any municipal employers not participating in OMERS, or otherwise providing a pension plan for their
employees, will fall in one of the earlier waves described in the government’s announcement. These
employees will be required to either participate in the ORPP or a comparable plan by the applicable
effective date, depending on the size of the employer.
The ORPP is coming and now is the time for employers to take stock of their current pension
arrangements and identify any groups not participating in OMERS. In the coming months, it will be
important to assess the impact of the ORPP on operating budgets and to identify any collective
bargaining issues that may arise (e.g., identifying whether part-time employees receive pay in lieu of
pension benefits).
Stephanie Kalinowski and Natasha Monkman specialize in pension and benefit issues facing employers and
plan administrators. If you have any questions about the ORPP or any pension issues, please contact
Stephanie at 416-864-7263 or Natasha at 416-864-7302, either of whom would be pleased to assist you.
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NEED HEALTH AND SAFETY SUPPORT?
Everybody plays an important role in preventing injuries and illnesses at work. That’s why OMHRA has
partnered with the Public Services Health & Safety Association (PSHSA) to better support you in
increasing awareness and understanding your rights, roles and responsibilities when it comes to
occupational health and safety.
PSHSA Health & Safety Resources Now Available on OMHRA’s Website!
We are pleased to announce that the online Health & Safety Resources are now live! This new section
under Resources & Publications on our homepage contains a variety of free health and safety
resources, including fact sheets, checklists, web tutorials and posters, all tailored specifically to the
unique occupational hazards faced by our members.
We invite you to check it out!
www.omhra.ca
Public Services Health & Safety Association can provide guidance in addressing workplace health and safety
concerns. Visit www.pshsa.ca to learn more about how you can help minimize injuries and illnesses in your
workplace.

DO YOU NEED ASSISTANCE WITH A WORKPLACE
INVESTIGATION?
If workplace harassment, violence, human rights or other issues develop in your organization,
workplace investigations are an effective, and often necessary tool, to organizations for due diligence
response and defence.
Employment lawyers Megan Burkett and Cynthia Ingram are knowledgeable and experienced
workplace investigators. Both Megan and Cynthia regularly conduct workplace investigations and have
spoken at conferences on the issue. They are also certified by The Reid Institute in interviewing and
interrogation techniques.
Contact Keyser Mason Ball, LLP to conduct a workplace investigation:
Megan Burkett:
Cynthia Ingram:

mburkett@kmblaw.com or 905-276-0420
cingram@kmblaw.com or 905-276-0402
4 Robert Speck Parkway, Suite 1600,
Mississauga, ON L4Z 1S1
Phone: 905.276.9111
Fax: 905.276.2298
www.kmblaw.com
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TICK TOCK! THE CLOCK RUNS OUT ON SICK TIME
WHEN CAN AN EMPLOYER TERMINATE AN EMPLOYEE WHO
TAKES FRAUDULENT SICK LEAVE?
Diane Laranja, Associate, Filion Wakely Thorup Angeletti LLP
As the days get colder and shorter, many employees are now well-rested after taking their summer
vacations. Some employees, however, may have used the bright moods to use their sick leave credits
as time off for non-medical reasons. Now that the summer days have settled, employers have started
to learn of those instances or to consider – how do we respond to our employee’s inexcusable “sick
leave” for non-medical reasons?
Fortunately, unionized employers have been given their own ray of hope in City of Toronto and Toronto
Civic Employees’ Union, Local 416 (Covelli Grievance) 2014 CanLII 85057 after the municipal employer
terminated a long-standing employee for fraudulently taking sick leave to visit the Dominican Republic.
Background facts
Mr. Covelli (the “Grievor”) was employed as a custodian for the City of Toronto for over 21 years. He
had no disciplinary record. In April of 2010, the Grievor used the last of his vacation credits to visit his
fiancée in Dominican Republic. Despite that, the Grievor purchased an airline ticket in July to again
visit Dominican Republic from September 10 to September 24, 2010.
Shortly after his purchase, the Grievor saw his doctor in August for pre-existing anxiety and stress
issues. He reported that he would require time off for personal issues. Following a long discussion,
the doctor prescribed a medical leave of absence from September 10 to September 24, 2010. The
medical note was also dated September 10, 2010. The doctor commented in his clinical notes that “I
hope he will not need to go out of town”.
The Grievor’s Absence from Work
From his medical appointment in August until September 9, 2010, the Grievor attended work with no
issue. He did not make any indication that he would require a medical leave of absence. Perhaps
predictably, the Grievor called on the morning of September 10 to advise that he would be absent until
September 24 under his doctor’s orders.
The City of Toronto heard rumours that the Grievor intended to travel south and attempted to contact
him on September 10 and for a few days thereafter. It could not reach him. When the two finally
connected, the Grievor became extremely angry when asked about his whereabouts. He alleged the
City of Toronto was “harassing” him while he was under a doctor’s care.
The Grievor returned to work on September 25, 2010 and was placed on an indefinite suspension.
During subsequent meetings, the Grievor admitted he was out of the country but he stated it was for
personal reasons. He referred to personal issues with his fiancée that required his presence and was
causing him stress and anxiety.
Yet the Grievor continued to refuse answering three key questions by the City of Toronto in its
investigation: (a) Where was he? (b) When did he see his doctor?, and (c) When did he purchase his
airline ticket? The City of Toronto terminated the Grievor for fraudulent use of sick leave and the
falsification of hours of work.
The Grievor’s Termination was Just and Appropriate
10
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Arbitrator Sheehan upheld the Grievor’s termination. Although the falsification of hours of work was
inconsequential in the overall assessment, Arbitrator Sheehan concluded the Grievor’s fraudulent
actions were planned and deliberate, and the Grievor failed to fully acknowledge his aberrant
behaviours.
The Grievor may have very well attended Dominican Republic for personal reasons that legitimately
caused him stress and anxiety. It may have also been beneficial for him to visit his fiancée during this
time. That said, Arbitrator Sheehan noted it may be beneficial for many employees to take time off
work for stressful personal or family needs. There may be ways to make this possible for an employee
to endeavour to legitimately arrange for the time off, whether through collective agreement or statutory
leave provisions. But that does not mean an employee can attend to those issues using sick leave
intended for medical reasons. Arbitrator Sheehan concluded,
If, however, the employee does not have available options to legitimately
take time off work, the employee is not entitled to fraudulently claim sick
leave when he/she is, otherwise, able to attend work.
Further, it was unlikely that the Grievor had a genuine and honest belief that he was able to take the
time off work with his doctor’s note in hand. Referred to as the ‘colour of right principle’, the Union
argued the Grievor did not believe he was acting in an inappropriate or culpable manner given his
medical note. But that was hard to accept given the Grievor continued to attend work before the medical
leave with no indication or report to his supervisor that he will require a medical leave of absence. He
also could not explain why he refused to provide non-medical information about his whereabouts if he
in fact saw no issue with his absence.
In the end, the Grievor was found to have fraudulently claimed sick leave and travel to Dominican
Republic to visit his fiancée when there was no medical reason he could not have attended work and
performed his normal duties. Despite the fact the Grievor had a long length of service with no
disciplinary record, the Grievor engaged in a flagrant and rather brazen attempt to mislead his employer
for his personal gain. An employer is also properly concerned with deterring other employees from
committing similar misconduct.
Best Practices for Employers
The City of Toronto decision provides a great reminder that an employer can appropriately uphold the
integrity of its sick leave programs. Here are some tips and best practices in responding to an employee
taking a fraudulent sick leave of absence:


Develop a sick leave policy: If your workplace doesn’t have one already, ensure an
appropriate and reasonable sick leave policy is in place. It should clearly state the number of
days available to an employee and for which reasons. It should also include the procedure by
which an employee reports an absence, and in what circumstances supporting medical
documentation is required. An effective sick leave policy also indicates the consequences for
fraudulently taking sick leave, up to and including termination for cause.



Investigate the suspected misuse: An employer should not rely solely on a blurry Facebook
picture to support its allegations. It must rather conduct a thorough and adequate
investigation. This includes the day on which the sick leave was requested and for which
reasons, the circumstances surrounding the alleged fraud, the medical information on file, and
all other relevant information. Witness notes and potential evidence should all be collected
and safeguarded.



Provide the employee with a meaningful opportunity to respond: As part of its
investigation, the employee must be provided with an opportunity to explain the behaviour, to
11
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obtain updated medical information, if necessary, and to apologize. An employer should not
simply assume the employee committed the fraud until the investigation is complete and it
makes a finding.


Respond as appropriate: Deciding to terminate for fraudulent sick leave requires an
assessment of all relevant factors including: the employee’s length of service and disciplinary
record, the nature and extent of the fraud, the employee’s explanation or apology, and the
policies and procedures in place. Even if termination is not available in some situations, other
lesser forms of discipline, such as a suspension, may be appropriate. It depends on a number
of factors, so we recommend you consult your labour and employment lawyer to discuss the
available options.
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SUPREME COURT CLARIFIES TEST FOR CONSTRUCTIVE DISMISSAL

Thomas Gorsky & Iouri Vorobiev, Sherrard Kuzz LLP
In a recent decision, Potter v. New Brunswick (Legal Aid Services), the Supreme Court of Canada
clarified the test for constructive dismissal offering important lessons for employers about the
significance of open communication with employees, and the propriety of a workplace suspension.
What Happened?
David Potter (“Potter”) was the Executive Director of the Legal Aid Services Commission of New
Brunswick (the “Commission”). Four years into his seven-year appointment, Potter commenced a leave
for medical reasons. Prior to his leave, the employment relationship had deteriorated resulting in
negotiations for a buyout of the balance of his contract. Unbeknownst to Potter, the Commission had
also sent a letter to the Minister of Justice recommending Potter be dismissed for cause.
As he was about to return to work Potter was told not to do so “until further direction”, although he
continued to be paid his regular wages. Eight weeks later, Potter commenced an action for constructive
dismissal.
Trial Decision
The New Brunswick Court of Queen’s Bench held against Potter, concluding he had not been
constructively dismissed but rather resigned by virtue of having launched the constructive dismissal
lawsuit. According to the trial judge, the Commission had not done anything that could have led an
objective observer to conclude Potter had been removed from his position permanently, so as to
constitute a constructive dismissal.
Critical to this finding was the trial judge’s conclusion the Commission had the discretion to supervise
Potter in his role as Executive Director, including the power to suspend in order to allow the
Commission to continue buyout negotiations. On the other hand, by taking the “dramatic move” to
sue for constructive dismissal, Potter essentially destroyed any chance of a productive working
relationship between the parties, amounting to a resignation.
Court of Appeal
The New Brunswick Court of Appeal found that Potter had not been constructively dismissed as there
had not been a “fundamental or substantial change to [his] contract of employment”. While his
suspension was indefinite, there were no other indicia of constructive dismissal: no one was appointed
to replace Potter; he was not asked to return his cellphone, laptop or other belongings; and he continued
to be paid his regular salary.
Supreme Court of Canada
Overturning the decisions of the lower courts, the majority of the Supreme Court laid out a two-part
test for constructive dismissal:
Part 1: An express or implied term of the employment contract has been breached.
Part 2: The breach is sufficiently serious to constitute constructive dismissal.
In the case of an administrative suspension, the burden of proof rests with the employer to
demonstrate the authority to suspend is an implied term of the employment contract and reasonable
in the circumstances. If not, the employment contract has been breached.
Once a breach has taken place, the question becomes this: At the time of the breach, would a
reasonable person have believed an essential term of the employment contract had been substantially
13
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changed? This is a highly fact specific analysis involving an assessment of whether the change is
within the reasonable scope of the employee’s job. To this end, a substantial change can take the form
of a single unilateral act by an employer, or a series of acts which, taken together, demonstrates the
employer no longer intends to be bound by the contract.
Turning to Potter, the Supreme Court found: (i) His suspension breached the employment contract
because the Commission lacked authority under the Legal Aid Act to suspend him with pay (Part 1 of
the test); and (ii) Because the Commission had not been forthright with Potter about the reasons for
his suspension this led him to reasonably conclude he had been constructively dismissed (Part 2 of
the test).
Lessons for Employers
The Supreme Court’s decision offers the following important lessons for employers:







Absent express or implied authority to do so, an employer may not have unfettered discretion to
withhold work from an employee, even if the employee continues to be paid.
Absent reasonable justification, a suspension, particularly one of indefinite duration, could amount
to a constructive dismissal of employment.
When drafting an employment agreement, consider including a provision which expressly permits
an employee to be suspended for an administrative reason.
An employer should be forthright with an employee about the reasons for a suspension.
Prior to changing any term or condition of employment, an employer should carefully consider
whether the change could be viewed as “substantial”, so as to trigger constructive dismissal
liability.
The recently stated “duty of honest performance” (see Sherrard Kuzz LLP News blast dated
January 2015: “New legal duty of honest performance: What it could mean for employers”)
has now been applied in the employment context, reinforcing the importance of maintaining lines
of communication with employees and providing honest reasons for decisions made.

To learn more and for assistance preparing employment contracts tailored to your workplace, contact a
member of Sherrard Kuzz LLP.

The information contained in this article is provided for general information purposes only and does not
constitute legal or other professional advice. Reading this article does not create a lawyer-client relationship.
Readers are advised to seek specific legal advice from Sherrard Kuzz LLP (or other legal counsel) in relation
to any decision or course of action contemplated.
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WHAT ARE MUNICIPAL RETIREES LOOKING FOR FROM THEIR
RETIREE ORGANIZATION?
Bill Winegard, Executive Director, MROO
MROO is best known for its advocacy on behalf of OMERS pensioners (which is how we began in
1977), and for the MROO Retiree Health Insurance Plan, which we initiated in 1984 and continue to
sponsor.
Beyond advocacy, MROO’s purpose is to offer any services to our members that will improve their
quality of life. That’s why, this past spring, we undertook a survey of our members. What do they
think of MROO’s current services? What else are they looking for from their retiree organization?
What we found…
1. The MROO Retiree Health Plan continues to be hugely important to our members…highly
competitive benefits at a very affordable cost, with excellent travel insurance options
2. Our three-times-yearly newsletters are very popular…news about OMERS and pension-related
legislation, updates on MROO activities, health and other items of general interest to retirees
3. Our 10-12 annual membership meetings across the Province, typically attended by about 1500
of our 18,500 members, are still considered worthwhile and informative days
4. Our college/university scholarship program (we awarded 28 in 2015) are big among
grandparents of college-age kids
5. Our website and e-bulletins are appreciated (about half our membership is computerconnected). MROO is now undertaking a substantial re-do of our website format and content
6. MROO home and auto insurance – particularly the unbiased advice available to members –
remains popular
For the future, our members said…
1. MROO should look at travel for members, possibly discounts on tours and cruises, possibly
excursions organized specifically for MROO members, etc.
2. MROO should investigate – whether alone or in partnership with other retiree organizations –
discount programs, particularly for such services as cell-phones and internet (note that an
inventory of discounts available to seniors already exists on the MROO website)
3. Educational events/speakers/seminars in local communities across the province would be
welcome, perhaps again in collaboration with other local organizations
As MROO embarks on its 2016-2018 strategic plan, we will be following up on this feedback. As our
membership grows, our opportunity to expand our member services also grows.
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SITTING VS. STANDING AT WORK
Jennifer McGillis, Certified Ergonomist, Proergonomics
In the past two years, the effects of sitting for hours at a computer workstation has been put under the
microscope with studies citing that sitting increases risk of diabetes, heart disease and perhaps even
certain types of cancer (Swift, 2003). With conclusions like this it’s no wonder that sitting is being
called “the new smoking”.
Emerging from this trend are two different options to achieve sitting and standing at work. The first is
a fully height adjustable desk and the second a desk-mounted keyboard and monitor option. Each
has pros and cons which will be explored below:
Height Adjustable Desks
Since all persons have the same stature from the waist up regardless of whether they are sitting or
standing, fully height adjustable desks are the best option for alternating between sitting to standing.
If the desk has sufficient range of motion, a keyboard tray should not be needed as the desk can be
lowered to align the keyboard and mouse with the employee’s seated elbow height. Once that has
been set, the computer monitor can be adjusted to align the screen with their eye height in the sitting
position. When transitioning to standing, the only thing that needs to change is the desk height.
One thing to keep in mind is how the desk adjusts. In order to see maximum
usage, this process needs to be simple and easy. Desks with height adjustable
cranks should be avoided as they take more time and are too much work for staff
to do regularly. Electric height adjustable desks are a much better option and if
they have programmable height keys it’s even better. Basically, staff would
determine what their sitting desk height is and set that as height “A” and then
determine their standing height and set that as height “B”. This means that
transitioning between the two is as simple as pressing a single button and the
desk’s memory will make the correct adjustment.
By far the biggest drawback to these desks is the price point. In many cases they are over $1000
making them a much larger financial output than the desk-mount options below. Another drawback
can be implementing them into existing set-ups (i.e. cubicle based systems). However, your furniture
provider may have a height adjustable option designed to fit into the existing set-up.
Desk-mount Options
The most appealing features of desk mount options are the price and the
simplicity with which it can be added to an existing set-up. Depending on your
equipment provider, you can often get a desk-mount option for under $500
which is an attractive price tag compared to a fully height adjustable desk. The
other great advantage is how easy they can be adapted to existing workstations.
In most cases, the desk-mount is simply placed or clamped onto an existing
desk with no other equipment changes required.
The ergonomic drawbacks to these options can be significant (depending on the employee’s size and
stature) and selecting the right one for the employee is key to achieving an effective solution.
Although each option has its own unique features, common issues we are seeing with many of these
include:
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Keyboard does not go below desk height
For many individuals the desk height is too high and many desk-mount options actually
increase the working height by up to 1 inch, making the height issue worse for some.



Dual-screens are not mounted according to CSA guidelines
An employee who has two monitors should have the primary screen mounted directly in front
of them with the secondary screen off to the left or right side. In desk-mount options the
screens are mounted side by side meaning that the employee is looking to either the left or
right side at all times.



Accessories not built for standing
Desk-mount options are typically designed to accommodate keyboard, mouse and monitor(s)
and may include a paperwork station, however employees who frequently take notes, answer
the phone or perform other work on the desktop may find that these options do not
accommodate non-computer work easily in the standing position.

As a result of the attention on this topic, we have seen a significant increase in requests from our
public sector clients regarding sit-stand workstations. Staff are intrigued by the idea of how sit-stand
workstations will make them more comfortable and reduce the likelihood of health-related issues
associated with sitting. The challenge is that sit-stand options can be a relatively expensive initiative
that they cannot afford to implement at all workstations, in all departments.
To combat this, many public sector employers we work with are developing policies to address these
requests, and more importantly, to have a process in place to deal with doctor’s notes or other
requests that say the employee needs a sit-stand workstation. Many of our clients have often
adopted the approach that a doctor’s note prompts an ergonomic assessment so that a qualified
professional looks closely at whether or not a sit-stand option is required and then they get direct
feedback on which sit-stand option is best suited for the employee. This helps so they don’t create
more issues by putting the wrong product in place.
To take a more blanketed approach for all staff, one of the most important things you can do is
educate staff on how they can build standing and walking into their day without requiring a fully
adjustable desk. Educating staff on the importance of healthy living practices in their workday may
help to manage some of these requests.
Use some of these tips to help your staff get standing and moving throughout their day:
1. Make walking meetings – if you don’t need your computer, take your one-on-one meeting ‘on
the road’ and go for a short walk
2. Stand up – stand when you are on the telephone, reading paperwork or doing other tasks that
do not require you to be on the computer
3. Stretch – take time to stretch throughout the day, especially any muscles that are tight and
uncomfortable
4. Take a lunch (and breaks!) – more and more people work through lunches and breaks but
breaks in your day to get up and walk or stand and eat is a great way to break up static sitting
5. Public printing stations – printers in our personal office space mean we don’t have to get up to
get our printing. Encourage staff to print to common printers and walk to the printer regularly
to pick up paperwork
6. Drink lots of water – drinking water makes you go to the bathroom more frequently and
requires you to get up for refills, both of which get you out of your chair (not to mention the
other health benefits from getting your recommended daily intake of water!).
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BONUS ENTITLEMENT DURING THE PERIOD OF REASONABLE
NOTICE – YES, NO, MAYBE…
Brian Wasyliw, Sherrard Kuzz LLP
Employers recognize an employee dismissed without cause is entitled to notice of dismissal (or pay in
lieu thereof). What many employers do not realize is that under statute and common law, the
employee is entitled to any bonus during the applicable period of notice as if she had continued to
work; the principle being the employee should be put in the same position she would have been had
she continued to work to the end of the notice period. However, this principle can be modified
through express contractual terms.
There are three kinds of potential bonus entitlement upon termination: 1. “Accrued” or “vested”
relating to a period already concluded but not yet paid; 2. Pro-rata or stub relating to a period in which
an employee is terminated part-way; and 3. Prospective entitlement in respect of a future employment
period (i.e., notice period).
Many employers spend hours drafting terms and conditions of a bonus plan, but are silent on what
happens upon termination or resignation. Some employers import bonus plans from affiliates in other
jurisdictions, such as the United States, which generally do not have the necessary language to limit
entitlement in Canada. Others try to manage exposure by characterizing a bonus as “discretionary”.
Savvy employers may require the employee be “actively employed” at the time the bonus is paid out,
or not include any notice period in the calculation of service for the purpose of the bonus plan.
While the language of the bonus provision is important, a court will be influenced by the perceived
fairness of the result to the employee. Consider two recent decisions with very different outcomes.
In Lin v Ontario Teachers’ Pension Plan Board1 Justice Corbett awarded a dismissed investment
professional a substantial bonus on account of a period prior to dismissal and also in respect of the
reasonable notice period subsequent to dismissal.
The plaintiff, Mr. Lin, had worked for the Ontario Teachers’ Pension Plan Board (the “OTPPB”) for
eight years and was 41 years old at the time of his dismissal, allegedly for cause. Justice Corbett
determined the allegation of cause was not supported and, in the absence of a contractual
termination provision, awarded Mr. Lin reasonable notice of fifteen (15) months.
During his employment, Mr. Lin was entitled to two types of bonus - a short term Annual Incentive
Plan (AIP) and a Long-Term Incentive Plan (LTIP). The AIP comprised more than half of Mr. Lin’s
annual income. The fiscal year for the employer was the calendar year and bonus amounts were
typically paid out in April after the end of the calendar year.
Mr. Lin was terminated in March of 2011, before the bonus for 2010 was paid out but after fiscal 2010
was completed. He sought an award in respect of the AIP and the LTIP for three distinct periods:
January to December 2010; January to December 2011, which would have been paid in April 2012
(inside the 15 month notice period); and January 2012 to June 2012, a stub-period reflecting the
balance of the notice period, to be paid out in April 2013 (outside the notice period).
A year prior to Mr. Lin’s dismissal, the OTPPB implemented a change to the language of the bonus
plans, introducing a requirement that to be eligible for payment an employee had to be actively
employed at the time the bonus is paid out. This was a material change to Mr. Lin’s employment
agreement to which he refused to consent (together with other colleagues), and for which OTPPB did

1

2015 ONSC 3494
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not continue to pursue its request for written agreement. Under the strict terms of the amended
language Mr. Lin would not be entitled to a bonus for 2010 or any period thereafter.
Justice Corbett decided in favour of Mr. Lin on three grounds:


First, he relied on a frequently followed case, Schumacher,2 in which the court held, where a
bonus is an integral part of an employee’s remuneration3 and the employee is terminated
without cause, she is entitled to the bonus she would have earned during the period of
reasonable notice, and any requirement to be ‘actively employed’ at the time of payout is
unfair. To this end, Justice Corbett gave significant weight to the fact the AIP was more than
50% of Mr. Lin’s annual income, and the employer’s past practice of paying out the AIP
amounts in other terminations.



Second, Justice Corbett determined the limitation language was not valid in the first place
because it was a significant change to the bonus plan to which Mr. Lin had refused to consent.
Thus, while the revised AIP might have had the appropriate language to limit entitlement in line
with previous decisions 4, without Mr. Lin’s agreement, such a change could not be imposed
unilaterally. Further, as OTPPB did not pursue its request for written agreement to the change,
this “abandonment” was “reasonably interpreted by Mr. Lin as a decision by [OTPPB] not to
pursue these changes.”



Third, Justice Corbett held that even if he was wrong in respect of the above, he considered
the limiting language to be an unenforceable “penalty clause”. A court may grant relief from a
penalty clause when it functions more like a punishment than a genuine estimate of damages
suffered. Because an employee is entitled to compensation for work done, enforcing the
limitation language would unjustly enrich an employer at the expense of an employee.

It is significant to note there is no explanation from Justice Corbett as to why the concept of unjust
enrichment should apply to the period during which no work is performed. It will be interesting to see
whether the penalty clause analysis is followed in future wrongful dismissal decisions.
Another recent decision, released less than two weeks after Lin, is Kielb v National Money Mart
Company5.
Mr. Kielb was a lawyer working in-house for National Money Mart Company. He had been employed
for roughly 18 months when his employment was terminated without cause. An issue was Mr. Kielb’s
entitlement to a Key Management Bonus (“KMB”). The fiscal year for Money Mart was July 1 st
through June 30th and Mr. Kielb was terminated in April 2010. Money Mart’s KMB had clear language
stating the bonus was “discretionary”, “did not accrue” and “is only earned and payable at the time it
is provided to you by the Company”. The language also included examples of timing to illustrate an
employee was not entitled to any bonus amount if she was not employed at the time of payment,
even if she had been employed at the end of the relevant period.
The KMB for 2010 (July 1, 2009 to June 30, 2010) would have been paid in September 2010 at
59.4% of salary. Mr. Kielb was terminated in April 2010, before the end of the fiscal year and before
the time of payment. Even considering Mr. Kielb’s contractual notice entitlement of eight weeks, he
would not have reached the end of the fiscal year or the time of payment.
Despite concluding the KMB was an integral component of Mr. Keilb’s compensation, and a key
negotiating point prior to his accepting the position, Justice Akhtar upheld the limiting language and

Schumacher v Toronto Dominion Bank (1997), 147 DLR (4th) 128 (Ont Gen Div), aff’m [1999] 120 OAC 303
In Schumacher, supra note 2, the bonus varied, but was generally two or three times Mr. Schumacher’s base salary.
4
See e.g., Duynstee v Sobeys Inc. 2013 ONSC 2050; Love v Acuity Investment Management Inc., 2011 ONCA 130; Kieran v Ingram Micro
Inc. (2004), 189 OAC
5
Kielb v National Money Mart Company, 2015 ONSC 3790
2
3

19

FALL 2015

did not award Mr. Kielb any damages for the KMB. To this end, Justice Akhtar considered the
following factors to be significant:
 The limiting language in Kielb was far more clear than the language from cases such as
Schumacher.
 Mr. Kielb’s contractual termination entitlement still would not have taken him to the end of the
fiscal period or the qualifying date.
 Mr. Kielb was a lawyer and the employment contract had been negotiated back and forth on
several items.
 Mr. Kielb knew the impact of the limiting language and nevertheless signed the contract.
 There was no public policy reason to disregard the clear wording of the limitation language.
The decision can be seen as a positive decision for employers. The court upheld clear language
requiring active employment on the relevant payment date as a valid requirement to receive a bonus.
Mr. Kielb fell short of the relevant date thus the necessary condition was not achieved. However, the
significance of Mr. Kielb’s status as a lawyer and the fact the contract was bilaterally negotiated are
key factors that cannot be ignored.
Lessons for Employers
Kielb affirms the principle that an employer can limit bonus entitlement on termination by using clear,
unambiguous contractual language (perhaps with examples), even when the amount is a significant
component of compensation. However, when read with Lin, the caution is clear - the language must
be contractual, not aspirational.
An employer utilizing a bonus program as a component of compensation, particularly where the
bonus is a significant portion of the overall package, is well advised to consult with experienced
employment counsel on the impact of a termination or resignation on entitlement, and the drafting of
the contract itself.
To learn more and for assistance drafting bonus and other contractual language to protect your organization,
contact a member of Sherrard Kuzz LLP.

Brian Wasyliw is a lawyer with Sherrard Kuzz LLP, one of Canada’s leading employment and labour law firms,
representing management. Brian can be reached at 416.603.0700 (Main), 416.420.0738 (24 Hour) or by
visiting www.sherrardkuzz.com.
The information contained in this article is provided for general information purposes only and does not
constitute legal or other professional advice. Reading this article does not create a lawyer-client relationship.
Readers are advised to seek specific legal advice from Sherrard Kuzz LLP (or other legal counsel) in relation
to any decision or course of action contemplated.
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RETIREE DENTAL INSURANCE BENEFITS ARE DISAPPEARING
Gavin Prout, Vice President of Special Benefits Insurance Services
If you are one of the Canadians lucky enough to be looking ahead to retirement in the not-too-distant
future, congratulations! This is a great place to be retired. Government health insurance will take care
of some routine healthcare services in your retirement.
For the services that aren’t covered by your province or territory of residence, like dental care, private
health and dental insurance plans can help offset the high cost of paying for services that fall outside
government insurance plans.
If retirement is on the horizon, you may have already made your plans for health and dental insurance
coverage. However, if retirement is a little further away and you’re counting on your company to
provide benefits in your retirement, you may be in for a surprise.
Services Not Covered by Government Insurance
If you have always enjoyed health and dental insurance as part of your compensation package
through your workplace, you may not have given much thought to the services that fall outside of the
provincial insurance plans. You may have taken the coverage you received for prescription drugs,
physiotherapy, vision care, and visits to the dentist’s office for granted.
Employer Benefits for Retirees
There was a time when employer health and dental insurance benefits for retirees were a foregone
conclusion. That’s not the case anymore. In an effort to cut costs, more and more companies are
increasing co-pays, reducing benefits, or cancelling retiree benefit programs altogether.
In fact, in a recent survey of 225 Canadian employers, 44% of the respondents answered that they
don’t offer retiree benefits, and a further 10% will not offer benefits to future retirees. More than half of
employers aren’t offering retiree benefits!
If you have been banking on your employer to cover your insurance needs in retirement, it’s clear that
you need to make another plan.
Now is the Time to Explore Options
Paying for dental coverage out of pocket isn’t very expensive when you only have to consider
cleanings and regularly scheduled x-rays. However, once major restorative services like bridges,
crowns and dentures are factored in, dental care can become a very significant line on the household
budget.
Many of us have been saving for retirement for a very long time. We probably have an idea of what
our monthly expenditures will be, but that estimate may have assumed at least some continued
insurance through your employer. There’s not much you can do to adjust your savings to cover health
and dental insurance premiums if you’re already set to retire. However, if the finish line is a little
further away, you can make changes to your plans so that your insurance needs are covered.
If you’re unsure of what your insurance coverage needs in retirement will be, talk to an insurance
broker like Special Benefits Insurance Services. We are licensed professionals who work for you, not
an insurance company. Get the facts about dental insurance, and then adjust your plan accordingly.
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THREE WAYS TO BUILD A CULTURE OF ONGOING PERFORMANCE
MANAGEMENT
Karen Knox, Regional Manager, Halogen Software
In July, global professional services firm Accenture announced it is going to change its performance
management practices, eliminating annual performance reviews and rankings for more than 300,000
employees, starting this fall.
Rather than continue with the once-a-year evaluation process, CEO Pierre Nanterme said the
company will adopt a more fluid approach – ongoing performance management or, as he puts it,
“instant performance management.” Nanterme, who served as the company’s Chief Leadership
Officer at one point, took experience he learned from being in that role and from many of his
company’s clients and realized a common theme.
“I figured out that leadership and talent is the name of the game. Second, it’s all about how you
motivate people, how you’re making sure they’re going to stretch their own boundaries,” said
Nanterme.
I thought this was all timely considering the theme of the OMHRA’s fall conference, Fast Forward HR.
In particular, the impact of ongoing performance management as it relates to the future of work.
Building a culture of ongoing performance management
Simply put, performance management shouldn’t happen just once a year. It should be an ongoing
process which becomes engrained in your organization’s culture. By engaging with employees
through frequent two-way dialogue, and actively listening to what employees have to say, managers
can provide meaningful feedback that will not only help employees in their current role, but also help
achieve career aspirations.
However, according to research we did with the Brandon Hall Group, ongoing performance
management isn’t yet common practice. According to the study:


Performance management often is inconsistent and ineffective



Managers and employees view the annual performance evaluation as a negative experience



70 percent of companies state that performance management is average or below average

Let’s look at three ways how you can engrain ongoing performance management into your culture:


Training your leaders – According to Deloitte’s Human Capital 2015 Trends report, Canadian
perspectives on the new world of work, leadership and culture and engagement top the list of
human capital trends in Canada. That’s no surprise because the two are intrinsically linked.
So, perhaps most importantly, give your managers the training on how to give feedback on
performance. Ensure training is practical, with hands-on exercises, such as role playing
scenarios, to help managers get comfortable with these skills. Organizations with scheduled
training at least once a year, even just as a refresher or to expand on current practices, tend to
see the best results.



Encouraging performance conversations on a regular basis – Coaching and feedback is
at the core of ongoing performance management. And here’s the great thing – coaching and
feedback conversations can be formal or informal. Providing employees with regular feedback
complements the more formal reviews that happen once or twice a year. Some organizations
build in additional formal “ongoing performance” review practices such as quarterly or mid-year
reviews to help keep employee performance management at the forefront. Whichever method
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works best for you and your organization, it’s important to find a way to engrain it in your
culture.


Leveraging the right tools – Deloitte’s report notes, “Technology now makes transparent
goal setting and agile performance management easier than ever.” Essentially, technology is a
tool that facilitates effective processes. Performance management software can act as a
platform to helping managers capture feedback on performance as it happens. This is
important because notes can include goal progress, recognition from colleagues, or challenges
that are preventing work from getting done. The key is that this ongoing feedback isn’t put
aside and discussed long after events happen. Remember those coaching and feedback
conversations mentioned above? They can be added as journal notes and included as part of,
and discussed during, more formal review meetings.

Ongoing performance management puts employees first
Managers and employees who meet regularly throughout the year are able to have an accurate
picture of successes and challenges in reaching goals, and allows both to proactively discuss
development needs or career objectives. In fact, the Brandon Hall Group’s study found 72 percent of
companies with an established culture of ongoing performance management experienced a decrease
in turnover.
It’s easier now more than ever to build ongoing performance management into your culture by
focusing on the manager-employee relationship and leveraging technology as the platform to facilitate
the conversation. It’s important to keep the human element at heart and introduce technology as the
platform to help establish a culture of ongoing coaching and feedback that aligns, engages and
inspires your people to achieve the results that matter to your organization.
Employees are motivated and feel valued when they’re given regular feedback and shown how their
work contributes to the success of the business. This means going beyond saying ‘good job’ and
making the time to regularly offer employees specific feedback on how their work is feeding into the
broader business objectives. By spending more time telling employees what they did or do well on an
ongoing basis, it makes it easier to identify and replicate the conditions that support high
performance.
As Nanterme said, “Performance management is extraordinarily important to get people to their very
best.”
So, what are you waiting for?
Karen Knox is a Certified Human Capital Strategist, Certified Strategic Workforce Planner, and Regional
Manager at Halogen Software. In her role, Karen helps HR teams improve their talent management processes
to achieve measurable business results including higher employee engagement and retention.
Halogen Software offers an organically built cloud-based talent management suite that reinforces and drives
higher employee performance across all talent programs – whether that is recruiting, performance
management, learning and development, succession planning or compensation.
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THINK GLOBALLY & ACT LOCALLY – DUE DILIGENCE IN THE 21ST
CENTURY
Craig D’Souza, Senior Director of Corporate Investigations, AFIMAC
Companies partake in due diligence searches for a variety of reasons - from a corporate standpoint,
quite often before participating in B2B transactions and from a personal perspective, before hiring
employees. The onus on organizations to vet through backgrounds of potential business partners
and employees is increasing dramatically. Brand protection implications extend beyond the four walls
of an organization; the general public and customers expect corporations to weave robust due
diligence practices into their business models. As business continues to take place internationally, it
is vital to understand a company or individual’s background, in all places they have operated or lived.
In addition, it is equally paramount to focus due diligence efforts locally. There are a number of
methods that can be employed, which have proven to yield comprehensive results in both realms.
Criminal Background Searches
Based on various nations in the world operating under different governing acts when it comes to
Criminal Background Searches, the process can often be arduous. This is further complicated by the
fact that searches are highly specific – a national search compared with a local search, can produce
very different results. Consent can also vary across locations; there are a number of searches
internationally that require client/employee authorization, before submission. Enlisting the assistance
of an expert in the field is vital. Not only does this produce the best results, but it can also keep
capital expenditure in check. The potential landmines averted through conducting comprehensive
criminal searches and disassociating based on internal thresholds, are self-evident.
Financial Searches
Financial background searches are not solely segmented to corporate due diligence; quite often
employers require credit checks as part of the pre-screening process. A financial background
investigation can shed light into payment practices, potential lawsuits, operating revenue and general
business behaviour patterns. To this end, being able to obtain information both, locally and
internationally is important. There are a number of searches that can be undertaken internationally,
including property, lien, bankruptcy and asset verifications. Engaging with a vendor that has local
partners in place, when conducting these types of searches is extremely beneficial. This will result in
the most accurate information, which dependent on country, may not be electronically available.
Several countries require that formal requests be submitted in person through court houses,
government offices and private agencies. Moreover, a local representative can sieve through cultural
and local nuances effortlessly.
Non-Traditional Searches
Quite often traditional searches need to be augmented through unconventional means. As an
example, there are very few companies or people, who do not have a social media presence. It is
vital to be aware of any potential brand issues, which may be synonymous with doing business with a
company or individual. Through various low cost investigative tools, a social media search can be
completed quite easily. In addition, if a corporation wishes to engage in a longer due diligence
process, social media surveillance can be an effective tool to monitor activity over a specified period.
There are a number of other methods that can be tailored according to needs and the level of detail
required through the due diligence process. The goal is to ensure that the process, irrespective of
tools utilized, is thorough and can stand up to scrutiny.
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Affiliating with an organization that truly has a global footprint, is essential to ensuring success
through the due diligence process. The company should have experts in-house and a robust
platform, to analyze clients’ needs and tailor the process accordingly. In addition, the firm should be
able to contract and expand scope, without business interruption and lag-time.
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MENTAL HEALTH AND ADDICITION: EMPLOYER AWARENESS
AND LIABILITY FOR DISCRIMINATION
Stephanie Jeronimo and Julia Nanos, Hicks Morley Hamilton Stewart
Storie LLP
As every human resources practitioner is well aware, claims alleging violations of Ontario’s Human
Rights Code (the Code) have become increasingly common. Section 5 of the Code protects
employees from discrimination in the workplace based on, among other grounds, disability. If a
decision to discipline or terminate an employee is based in whole or in part on the employee’s
disability, an employer may be found in violation of the Code.
Disability is a complex ground that includes both physical limitations and mental health issues, such
as addictions and psychological illnesses. When an employee is disabled, it can have a negative
impact on the employee’s productivity and performance, which may lead to him or her being
disciplined. In order to discharge their obligations under the Code, employers must accommodate (to
the point of undue hardship) employees whose disabilities the employer either knows or ought
reasonably to have known.
But what happens if the employer had no knowledge and could not reasonably have known about the
disability at the time that discipline was imposed? Similarly, what if the disability has no bearing on
the subject-matter of the discipline? These situations are becoming increasingly common. As a
result, employers are found questioning their disciplinary decisions to determine whether the duty to
accommodate applies and, if so, the outcome that this duty dictates when it comes to discipline. In
this article we examine two recent decisions that address these issues.
Where Disability is Not a Proven Cause of Misconduct
In Unifor Local 199 v Complex Services Inc., a 2015 decision of Arbitrator Jesin, the grievor (a
security guard) was terminated from his employment with a casino for stealing $60 from a wallet in
the Casino’s lost and found. Subsequent to the investigation but before the employee was
terminated, the Union informed the employer that the grievor was suffering from a substance abuse
problem. Notwithstanding this disclosure, the employer proceeded to apply the specific penalty
provision of its collective agreement, which mandated that the grievor be discharged for committing
the offence of theft.
At the hearing, the grievor testified that he had suffered intermittently from an addiction to narcotics
for a number of years, and that he had disclosed this addiction to the employer’s medical staff
approximately 5 years prior to his dismissal. He claimed that he suffered a relapse of his addiction
the day before he committed the theft, and that he stole $60 (out of a total of $380 in the wallet) in
order to purchase cocaine. He further testified that, after his discharge, he successfully completed a
rehabilitation program.
Arbitrator Jesin considered a number of seminal decisions regarding disability as a defence to
discharge, including the 2006 decision of Arbitrator Surdykowski in Lakeport Brewing, and confirmed
that, “[h]aving a disability does not excuse all misconduct.” Rather, in order to establish a failure to
accommodate and justify the employee’s reinstatement to employment, the onus is on the Union to
present cogent evidence demonstrating the following: (1) that the employee was disabled at the time
that the misconduct occurred; (2) that the misconduct was caused by the disability; and, (3) in cases
of addiction, that the grievor is motivated to rid himself of the disability and the proposed treatment
has a reasonable likelihood of success.
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Arbitrator Jesin held that, when considering these factors, it will not normally be “good enough” to
hear only from the grievor, because he or she will not normally possess sufficient expertise or
objectivity. Moreover, the onus on the Union is particularly high in cases of serious misconduct (such
as theft).
In this case, the Union failed to present cogent evidence establishing that the grievor suffered from an
addition at the time of termination, that he committed theft because he suffered from a disability, or
that treatment would have allowed him to continue successfully in employment. Indeed, rather than
presenting detailed medical evidence regarding the nature of the grievor’s alleged addiction, the
Union relied largely on the grievor’s own testimony.
As a result, Arbitrator Jesin found that the Union had failed to discharge its onus and the grievance
was dismissed.
Where Disability is Not the Rationale for Discipline
In Bellehumeur v. Windsor Factory Supply Ltd., the Ontario Court of Appeal upheld the termination of
an employee for cause for committing acts of workplace violence, namely for making violent threats in
the workplace. The termination was upheld notwithstanding that the employee suffered from a
mental disability – addiction to alcohol. Importantly, the employer was not aware of the employee’s
addiction at the time of termination, and therefore did not discriminate against him. Rather, it
terminated his employment as they would any other employee who engaged in the same misconduct.
In making its decision, both the trial judge and the Court of Appeal cited the following passage from
the 2008 decision of the British Columbia Court of Appeal in British Columbia (Public Service Agency)
v. British Columbia Government and Services Employees’ Union:
I can find no suggestion in the evidence that Mr. Goodings termination was arbitrary and based on
preconceived ideas concerning his alcohol dependency. It was based on his conduct that rose to the
level of crime. That his conduct might have been influenced by his alcohol dependency is irrelevant if
that admitted dependency played no part in the employer’s decision to terminate his employment and
he suffered no impact for his misconduct greater than that another employee who suffered for the
same misconduct.
In sum, the Court of Appeal held that it is not discriminatory for an employer to discipline a disabled
employee so long as: (1) the decision to discipline is based solely on the misconduct (i.e. the
disability played no role in the decision to discipline); (2) the penalty imposed on the disabled
employee is no greater than that imposed on other non-disabled employees who commit the same
offence; and (3) the employer did not know (or could not reasonably have known) about the disability
prior to imposing discipline.
Implications for Employers
Employers’ first defence to a claim of discrimination is to ensure that it understands the needs and
circumstances of its employees, so that appropriate accommodations can be offered in advance of
the need to discipline. Employers are not expected to lower their performance expectations.
However, appropriate accommodations must be offered to assist disabled employees in meeting
these expectations. If you have reason to believe that an employee may be suffering from a mental
or physical disability (for example, if they begin to exhibit a change in behaviour), appropriate
inquiries should be made. An employer will not be relieved of liability if, in the circumstances, it ought
reasonably to have known that the employee was disabled.
If you have reason to be concerned, the best practice is to have a meeting with the employee. It
would be prudent to involve the Union in these discussions, as the duty to accommodate places
obligations on both the Union and employee as well. Explore the reasons for the employee’s
behaviour. Ask if there is anything the employer should be aware of, and advise the employee of any
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Employee Assistance Programs that may be available. Making these inquiries in a sensitive manner
may not lead the employee to disclose a disability. However, in the event that the Union subsequently
takes the position that the employee was disabled and discriminated against, these efforts will assist
the employer in asserting that it discharged its procedural obligations under the Code and resist
allegations that it “ignored signs” of a disability.
It is also important to be aware of potential mental health issues during disciplinary investigations. If,
in the process of your fact-finding investigation, an employee discloses that they are experiencing
personal difficulties, it is best not to ignore these statements. Although it may feel like prying, invite
the employee to explain. As the cases above demonstrate, the duty to accommodate requires
employers to consider if the misconduct was caused by a disability. It is always better to find out that
the misconduct may have been caused by a mental health issue during the investigation, rather than
during a grievance meeting or, even worse, at arbitration. At that point, your opportunity to canvass
accommodation options – and to limit your liability – may have already passed.
Stephanie Jeronimo and Julia Nanos specialize in labour and employment issues facing municipalities. If you
have any questions about any workplace issue, please contact Stephanie at 416-864-7350 or Julia at 416-8647341, either of whom would be pleased to assist you.
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DON’T FORGET THE DISABILITY BENEFITS
Lauren Bernardi and Pamela Connolly, Bernardi Human Resource Law
Many, if not most, municipalities provide disability benefits as part of the overall benefits package
employees receive. Depending on the plan, insurance premiums may be paid by the employee,
employer or both and sometimes the municipality is self-insured for the STD portion.
Under both the Employment Standards Act, 2000, (“ESA”) and the common law, when an employee is
terminated, he or she is entitled to all benefits to which they were entitled as an employee during the
notice period, including disability benefits. But not all municipalities extend disability benefits during the
notice period, which can create a risk of liability. Since the municipality is legally required to continue
disability benefits, if it fails to maintain coverage through the insurer and the employee suffers a
disability during the reasonable notice period, the employee can turn to the municipality for the benefits.
As a result, the municipality essentially becomes the self-insurer for both the employee’s STD and LTD
coverage. In many cases if you are self-insured for STD benefits then there is an argument that the
employee cannot “double-dip” and would get either the STD benefits or the termination pay, but not
both. The trickier issue is with LTD coverage which you may be required to extend to the employee in
addition to termination pay.
This issue was addressed by the Ontario Superior Court of Justice in the case of Brito v. Canac
Kitchens. In that case, the 55-year-old employee, Luis Romero Olguin, was terminated after 24 years
of service due to restructuring. Canac Kitchens provided only Mr. Olguin’s ESA entitlements, which
were eight weeks’ notice and 24 weeks’ severance pay. Mr. Olguin’s benefits, including STD and LTD
insurance, were discontinued at the end of his eight-week notice period. He became re-employed after
one month, but at a lower salary and with no benefits. Fifteen months later, Mr. Olguin was diagnosed
with cancer and was unable to continue working. He sued Canac Kitchens for wrongful dismissal and
benefits.
The trial judge found in Mr. Olguin’s favour and determined that the appropriate notice period was 22
months. The court’s goal was to place Mr. Olguin into the position he would have been had Canac
Kitchens provided him with working notice, so it required the employer to pay STD benefits for 17 weeks
starting when he became disabled and LTD benefits to age 65. The total value of the damage award
was approximately $260,000.
This is obviously concerning. Unfortunately, while most insurers will cover employees during the ESA
notice period, they will not provide coverage during the common law notice period. This puts the
municipality in an awkward position because you are legally obligated to continue the benefits to the
end of the entire notice period, but, practically, cannot do so.
Reducing the Risk
There are several ways for you to protect your municipality from liability for disability benefits:
1. Continue disability benefits at least during the ESA notice period to ensure compliance with the
minimum standards under the ESA.
2. Use an employment agreement with new, non-union staff that specifies that the employee is only
entitled to disability benefits during the ESA notice period.
3. Ensure that you obtain a signed release when terminating an employee, which references the
fact that the employee relinquishes all rights to a claim for disability benefits.
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4. During any period of negotiations on the severance package, you may also want to provide a
sum of money on a without prejudice basis that the employee can use to obtain alternate
coverage.
Lastly, you may also want to place pressure on your insurer to extend coverage during the entire notice
period. If enough employers do so, the burden will be shifted to the insurer, in the same way that it is
during the ESA notice period.
Lauren M. Bernardi is a lawyer and human resource advisor with the Mississauga firm of Bernardi Human
Resource Law and Pamela Connolly is an associate with the firm. Lauren’s advisory, training and educational
services help managers direct their human resources in a strategically sound and legally appropriate manner.
She is an accomplished and entertaining speaker on management and human resource issues. For more
information, you may reach Ms. Bernardi at 905-486-1991, by e-mail at lbernardi@hrlawyers.ca or on the web
at www.hrlawyers.ca.
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RETIREE HEALTH CARE PLANS AND SERVICES…THE BEST IN
CLASS FOR YOUR EMPLOYEES!
Holly Ewing-Murphy, Vice President Retiree Benefits, ENCON Group Inc.
We continue to ensure that MROO is offering the best in health insurance options for your retired
employees. In response to retiree requests for health care coverage at home and while travelling, we
have some exciting news to share with you and your retirees today . . .
For your retirees who don’t have MROO health and dental care benefits now
Special Guaranteed Enrollment Offer – Limited Time Only
MROO Health, Dental and Annual Travel Insurance Plans
If your employees did not take advantage of the MROO Retiree Insurance Program when they retired,
this is their chance to enroll in our health, dental and annual travel plans without medical
underwriting! This may be their last chance to apply and be accepted for health, dental and annual
travel coverage before they reach age 76.
The benefits—our standard health, dental and annual travel insurance plans—have been specifically
designed for retirees to supplement OHIP and other provincial health plans. Policyholders benefit
from premium rates that are not age-banded and there is no termination clause, coverage can
continue for life.
From September 1 to October 31, 2015, MROO is offering guaranteed enrollment in the health,
dental and annual travel plans to your retirees (and spouses) who are between the ages of 50 and
75. It does not matter when their group benefits ended or what their current health condition is. This is
an exceptional offer so please pass this information on to them.
For your retirees who travel
At the OMHRA spring conference we gave you a heads up that we would be offering more travel
options for your retirees who travel outside Ontario for more than 30 days. The new MROO Annual
Travel Plan options are here!
We’re pleased to announce that we now offer coverage for retirees who wish to travel for more than
30 days at a time. Retirees can choose from trip durations of 30, 45, 60, 90, 120, 150 or 180
days each during the policy period. This is the perfect time for your retirees to enroll in the MROO
Annual Travel Insurance plan or enhance their current coverage!
MROO’s Annual Travel Plan is designed for those who live outside of the country for part of the year
and for seniors who travel extensively every year. The plan can often be less expensive than
purchasing insurance each time a trip is taken. An annual plan offers consistent coverage and a
convenient way to ensure coverage is there when needed.
Once enrolled, your retirees continue to have access to comprehensive coverage that they can keep
for life. Coverage highlights:




$1,000,000 Canadian of coverage per person, per trip
Favourable Pre-existing Condition Limitation – six-month stability period, three months for high
blood pressure
No age limit on coverage

Contact us today
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For more information about MROO’s Retiree Benefits program, to order brochures for
your retiring employees, or to arrange a pre-retirement meeting for your staff, please
visit www.encon.ca/mroo, call ENCON Group Inc., MROO’s insurance program
manager, at 1-800-363-7861 or email us at mroo@encon.ca.

WELCOME TO OUR NEWEST OMHRA MEMBERS
Michael Boschetto, Senior Human Resources Manager, City of Brampton
Robert Cornelius, Human Resources Consultant, City of St. Catharine
Andy Graham, Senior Consultant – Employee & Labour Relations, City of Toronto
Jane Metras-Smith, Senior Labour Relations Advisor, City of Brampton
Nancy Provan-Bilbija, Employee Relations Coordinator, Region of Halton
Linda Gigliotti, Associate Director of Employee Services, Niagara Region
Marcy Deller, Human Resources Coordinator, City of Woodstock
Tricia Wilhelm, Human Resources Administrative Clerk, Perth County
Justin Brown, Human Resources Manager, Wellington Dufferin Guelph Public Health
Lisa Lawrence, Human Resources Coordinator, Town of St. Mary’s
Genevieve Scharbuck, Manager of Corporate Services/Clerk, Municipality of South Huron
Trina McGarvey, Human Resources Manager, Townsip of Loyalist
Anouschka Van de Bosch, HR/Health & Safety Coordinator. Municipality of Central Elgin

WELLINGTON COUNTY HONOURED WITH EMPLOYER OF
DISTINCTION AWARD
The County of Wellington is proud to have received the 2015 Employer of Distinction Award at an
Award Ceremony presented by the Guelph and District Human Resources Professionals Association
in Guelph. The County was one of two recipients of the Award which recognizes local companies for
being outstanding employers who shape organizational excellence and raise awareness of the
human resources profession. Wellington County won in the Large Employer category.
The County of Wellington is also a finalist at the Canadian HR Awards in the inaugural category of
Best HR Team for employers with more than 500 employees. The winner will be announced in
September at an event in Toronto. Last year, the County of Wellington won for Best Health and
Wellness Strategy and was also a finalist for Best HR Communications Strategy.
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OMHRA ECHO
The OMHRA ECHO is currently published four times a year in the spring, summer, fall and winter, by
the Ontario Municipal Human Resources Association. Mail to the ECHO should be addressed to the
Co-ordinator, at the e-mail address below. Members receive this publication as part of their
membership dues.

CO-ORDINATOR
Jennifer Di Martino
(519) 941-2816 Ext. 2522
Email: jdimartino@dufferincounty.ca

The OMHRA ECHO is meant to be a forum for the
exchange of information and opinions.
Contributors are fully responsible for their texts and
the opinions expressed do not necessarily reflect
the views of OMHRA. However, the editors
reserve the right to refuse submissions or to edit for
brevity or clarity, or gender neutrality. Texts may
be reproduced without authorization, provided the
source is acknowledged.
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